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Abstract

Reconstruction of the ‘Substantial Similarity’ concept in

Copyright Infringement judgment
- Through a comparative review of continental laws on

criteria of similarity -
Kim, Kyungsuk

In Korea, general views on the requirements of Copyright infringement are
as the following : Firstly, a copyright holder who alleges claims of copyright
infringement must have the effective right on his own work(‘Copyrightability’).
Secondly, the person creating a second work had access to the original work
and copied the protectable expression of the original work(‘Access’). Thirdly,
the copied expressions would be substantially similar(‘Substantial Similarity’).

Among the three requirements “substantial similarity” requirement is very
critical because copyright infringement may be judged depending on
substantial similarity, Substantial similarity is the term ‘similarity’ modified by
‘substantial’ which may be construed as meaning that a work constituting of
infringement must substantially be similar to the original work., However, the
term ‘substantial’ is very abstract and vague concept in the construction of
copyright infringement,

Substantial similarity is a principle established in judicial precedents of the
United States. There exist various theoretical guidelines and methods for
determining substantial similarity according to the type of work, and also it
has been applied differently in each District Circuit of the United States.
Nonetheless, it has been introduced through theories, and has also affected
on Korean case laws,

Taking account of that Korean Copyright Law belongs to civil law, this paper
will examine comparatively the copyright infringement standards of civil laws
to clarify ‘substantial’ meaning. The issues dealt in this paper include the

analysis of ‘similarity’, the examination of ‘direct perception of essential
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characteristics’, ‘free use’ used as a doctrine denying the infringement in

Germany and France, and how to judge the copyright infringement.
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